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1 BACKGROUND

LI " Need for Private Sector Infrastructure Guidelines

The Government of the People’s Republic of Bangladesh hus adopted the
palicy of promoting the development of infrastructure projects through the
private sector. There hus been some success in the power, gas and telecom
sectors. The Government seeks more investment in these and other sectors
such as ports, rouds, water supply, waste management etc. This will result
in the acceleruted growth of the economy, being enhunced through the
sufficient provision of infrastructure.

An infrastiucture Project may be carried oul through public seetor
financing (u “Public Infrastructure Project”) or through private
financing (u “Private Infrastructure Project’). A Public Infrastructure
Project is financed, owned and operated by Government authoritics or
utilities. In a Private Infrastructure Project, the development, engineering,
financing, procurement, construction and operation are carried out through
u private sector Investor through schemes such 4 build-operate-transfer
(BOT), build-own-operate (BOO) and others including licensing regimes.
Such a Project is usually Project financed. In reality, a Private
Infiastructure Project is not a project, but a business for a lengthy period
of time and us such, requires considerations that are different from a
project.

Presently, Private Infrastructure Projects do not appear in the Annual
Development Programme (ADP). In this respect, u Private Infastructure
Project s “invisible” in the government machinery. lts documentation and
approvals at various stages are unclear, Procurement processes are less
well known and understood compared 1o similar Public. Infrastructure
Projects.

An Investor is generally unable (o carry out infrasiructure projects on its
own, us such projects generally require the Goverment or Regulator to
‘grant the legal right (0 the Investor 1o carry out the functions of developing
and operating the business. Although private Investors are “free” to
develop non-infrustiucture businesses in accordance with their perception
of market: demund, they do not_have the same discretion 1o take up
infrastructure  businesses or determine the scope or size of their
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There exist detailed Government procedures 1o identify, process and
inance u Public Infrastructure Project. A major cause for the lack of
private seclor participation i infrastructure projects is the absence of
consistentprocedures to identify, develop and process Private
Infrustrueture Projects. There are 10 guidelines for Government officials
o follow in respect of developing-and facilitting the progress of these
private sector infrastructure projects. This document (the “Private Sector

Infrastructure Guidelines” or “Guidelines' short) therefore aims to
serve three basic purposes:
1. 1o establish within the Government, procedures to identify Private

Infrastructure Project

(o document u sel of guidelines, for both the private. sector
Investors and Government, enabling the _procurement and
implementation of Private Infrastructure Projects; nd

(0 establish institutional arrangements to monitor and expedite the
implementation of such projects at 4 national level.

12 Definitions
Wheneve the following capitalised terms are used in the Guidelines, whether
i the singular or the plural,in the future or past, they shall have the meanings
ascribed (0 each of them below, unless the context otherwise tequires:

“Aunual Development Programme” or “ADP” means the annual
programinie of planned public sector projects published by the Planning
Commissio

“BOI” means the Board of Investment of Bangiadesh established under
the Board of Investment Act, 1989 (Act XVII of 1989);

abinet Committee on Economic Affairs” or “CCEA” meuns the
committee established by the Government under Clause I8 of the Rules of
Business, 1996;

““Commercial Operations Date” means a date on which a Project starts
10 produce ifs product or service commercially:

““Concessionaire” means the Project Company who hus been awarded the
‘concession (o provide the infrustructure service;
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“Consents” means all approvals, permissions, licenses, exemptions,
waiivers, concessions, registrations, efc. {0 be required and grunted by the
Govemment for a Project;

“Contract” means un sgreement or A number of agreements execured
Detween an Excculing Agency, other govemmental agency and/or
Government and the Project Compuny or the Concessionaire fOr provisi
and/or, operation of public utilities and other public services under BOO,
BOT, BOOT, lease, minagement or capitalisation arrangsments or such
other forms of arrungements;

“Contract Document” means the drafis of implementation agreement,
power purchise agreement, gas supply agreement, land lease agreement,
concession aigreement, BOT agreement, BOO agreement, operating
agreement, management agreement, service agreement or other forms of
agreement. or agreements, enclosed with the Tender Document as
applicable;

“Day” means u calendar day unless it is otherwise specified as @ working
day

SECNEC? means the Execulive Commitiee for Nationul Economic:
Council:

“Execuling Ageiicy” means « govemmental agency working under a
ministry, division, depurtment belonging 1o, or attached (o, Government or
other unit or subdivision thereo, or any other local government agency
responsible for providing infrastructure services, or granting the right
{hird paities to provide infrastructure services to the peaple of Bangladesh
or certain areas of Banglades!

“Goyernment” meuns the Government of ihe People’s Republic of
Bangladesh;

“Governmental Authorily” means the ministry, department, agency,
authority, stawlory body, corporation, commission, Regulator or local
government under the direct or indircet control of the Government,
including their successors or ussignecs:

Slnfrastructure” means projects thal the private sector cunnot
undertake for investing, without a contructual agreement with, ‘or a
License from, 4 Governmental Authority
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“Infrastructure Investment Facilitation Center” or “LFC” means
the government-owned. not-for-profit company registered under the
Companies Act 1994, created under the Economic Relations Division
of the Ministry of Finance, for facilitating private investiments in
infrastructure;

“in writing” mieans communication in hand or machine written type duly
sigiied and. includes properly authenticated messages by fucsimile or
‘electronic mail;

“Investor” means a private party (proprietorship firm, purtnership firm,
orporation/limited compuny, or uny joint venture) who plans to invest in
frastrueture projects in Bangladesh, and includes the private party whose
Tender has been accepted, who is awarded the Project, who has created a
Project Company and has committed to invest in the Project Company, to
develop and/or operate a Private Infrastructure Project;

“Lead Investor” means the entity and/or individual who is responsible is
connection with the Tender process.

“Licensing” or “License” means the permission by the Regulator or
relevant. Governmental Authority to a privite Investor for providing an
infrasiructure service and Government does not enter into a Contract with
the Project Company;

“Line Ministry” means the Ministry responsible for the relevant sector in
which the propused Project will be carried out;

“Major Terms and Conditions Committee” means an inter-ministerial
commitice set up by CCEA 10 prepare the major terms and conditions to
be followed in the Tender for a Private Infrastructure Project

“PTEC? means the Pre-qualification and Tender Evaluation Commitiee
set up by an Executing Agency or the Line Ministry for the evaluation of
Pre-qualification statements and Tender submissions and providing a
report with recommendations after each evaluation;

“Performance Guarantee” means a bank guuraniee, letter of credit,
surely bond or any other commercially availble bond, prescribed by the
Executing Agency, submitied by a Project Company to the Executing
Agency, Government, or Regulator for its performance obligations under
any Contract or Licens
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ANNEXURE F: PROCESSING OF UNSOLICITED PROPOSALS

The key features to be applied to unsolicited proposals shall be:

I All" unsolicited proposals must be initially approved
introduced into the same competitive process a5 public tenders;

2. Government decides final Project characteristics in the Tender
Documents;

3. Original Project proponent shall be treated as & pre-qualified Tenderer,
but must submit Tender in the formalised competitive proces;

nd  then

4. In case the original Project proponent does not win in the competitive
process, no reimbursements shall be made for Project development
cost

The following steps shall be followed for unsolicited proposals:

Sep 1 AS an cxprossion of mtention 10 submit an ansoniiied proposal
the original privite Project_proponent first. submi
appropriatc inistry. PICOM or BOL. i prof
proposal tha consists of the technical and commercial dexcription
of the Projeet

Sep2 The Exccuting Agency and the Min s the preliminary
Project proposal. seeking additional information a necessary.

1 the prelintinary Project proposal is accepled by the Lin
Minisuy, the Exccuting Agency shall accord recognition of the
Project and roquest the submission of the fornsal proposal in
accordance with section 372, The Project proponicit may go
dircetly © Step 3. but increases the risks on his Project
development costs, us the Project miay be found unaccepiable to
the Line Ministry.

Stepd “The detailed Project proposal is reviewed by PTEC. Al the ond
of a stipulated time period. the Project may be approved for @
competitive process or rejected.  IF the Project is rejected, the
ject proponent may resubmit a modificd version, 1

Seps

Review Process

the Proj cepted, then the Project is forwarded 0 PICOM
for CCEA upproval.
Sieps On CCEA approval. (e ComPetive [endar process stars, with
2 [Lthe Project proponent u Pre-qualified Tenderer.
Siep6 | £ ¢ [Afer other Tenderers are Pro-qualified, the Exceuting Agency
22 | secks competitive “Tenders for the Projeet, using specilications
EE | wited to their reguirements.
Siep7 | O [“The original Project proponeat must submil Tonder, ulang with

other Tenderers.

cile 7 R ($9-3403), ot-Frara, AT TR @, 0T ¥ A 1
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@Person”. means any physical or juridical individual or body. of
individuals, or compuny or ussociation whether incorporuted or not;

“Pre-qualification” means a method by which Investors are invited to
demonstrate their qualifications prior to, und as i pre-condition for, being.
invited to submit Tender

Pre-qualified Tenderer” means an lnvestor who has submitied a Pre-
qualification statement and has been qualified by the Executing Agency to
submil Tender for u Private Infrastructure Project

“Private Infrastructure Committee” or ICOM”  means  the:
commitice sel-up by the Government (o co-ordinate, monilor and expedite.
Private Infrastructure Projects;

“rivate Infastructure Project List” or the “List” means the list of
Piojects, which have been curmarked for private Sector investmeit,
approved by CCEA and published by PICOM through its secretariat;

“Private Infrastructure Project” meuns an infrastructure Project
developed by the private sector on the basis of o build-own-operate
(BOO).  build-operate-transfer  (BOT).  build-own-operate-transfer
(BOOT), ~ refurbish-operate-muintain  (ROM), concession,  license,
ranchise, lease, munagement or cupitalisation arrungement or such other
form of private sector participation arrangements, s described in
Aunexure E;

“Project Company” means a company duly incorporated under the laws
of Bangladesh by the Investor and responsible for executing the Contruct
Documents necessary to_build, operate and/or ransfer the Project in
accordance with the terms of the Contract Documents; -

“Project” means the development and/or, operation of a_Privale
Infrastructure Project, designed, financed, constructed, operated and/or
maintained by the Project Company;

“Public Infrastructure Project” means uny publicly financed
infrastructure Project carricd out through the ADP;

“Regulator® means the organisation other than the minisry. set up by the
Goverment under an Act, (o bring competition in the Sector, with the
introduction of private infrastructure, regulate the industry, make a level
playing field, resolve disputes between industry participants and/or protect
consurmer inierests. Where there s no Regalator in u sector, the Line
Ministry regulates the sector.
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“Shareholders” means (he Investor o Investors investing in the Projeet
Company 1o perform the obligalions of the Project Company under the
Conitract;

“Tender” means the written submission of « Tenderer to the Executing
Agency based on the specifications, terms and conditions as contained in
the Tender Document for the financing, construction, operation and/or
maintenance of a Private Infrastructure Project;

“Tender Document” or “IFT ieans the Invitation for Tenders
document thit will be issued by an Exceuting Agency (o the Pre-qualified
Tenderers or Investors 1o prepare a Tender for a Private Infrastructure
Project;
“Tender
Tender Docurment;

means an Investor submitling a Tender in response t© a

“US $ or $” means the lawful currency of the United States of America.

2 DEVELOPMENT OF PRIVATE INFRASTRUCTURE
PROJECTS

21 Eligible Sectors
Under the Guidelines, infrastructure projects from the following sectors
or sub sectors may be implemented as Private Tnfrustructure Projec

(@ telecommunication systems, networks and_services. including
information and communication technology (ICT);

(b)  power generation, transmission, distribution and services;

() port development (sea, river und land) including infund container
terminals, inland container depot and other services;

(d)  highways und expressways including muss-transit, bridges,
tunnels. flyovers, interchanges, city roads, bus terminals,
commercial car purking, etc.;

(&) cxplorition, production, transmission, and distributionof oil and

() airports, terminals and related uviation facilitics;

(g)  tourism industry:
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() watersupply and distribution, sewerge and drainages

ndustrialestates and parks, city and property development,
including services (o support commercial and non-commercial

)" lund reclunistion, dredging of rivers, canals, wetlands, lukes and
other refuted

(K) service sectors e health and educational fucilities, carried out
by the Governmen through the private sector:

() environmental, industrial and solid waste management projects;

(m) ruilway systems, rolling stock, equipment and facilitics:

(n) other urban, municipal and  rural frastructure  (hat - the
Government views as priority areas for development 5o s to
1431 support economic development activities: and

(o) any other infrastructure project of similar naure.

22 The Nature of Private Infrastructure Projects

In general, these Guidelines shall be applicable in areus where free-
market transactions are not possible for private sector investments. Some
examples (not exhaustive) of such areas are:

@ those fucilities which have a significunt public interest;

(b)  those land, buildings/establishments or immoveable properties for
wehich buying und selling are restricte

(©  those investments which require permission 10 use government
Kias land,  governmentsemi-government agenciescontolled
and/building/establishments;

(&) privite seetor land/buildings/establishments that require the
government to assist with acquisition

(&) those investments that require additional exemptions from taxes,
duties und special incentives, beyond thal allowed under existing
Taws and regulutions;
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(9 < those investmedit thal require the government 1o regulate and
approve the triff or charges for products and services, such as

2/ tolls, fees, - electricity/gas/waler. rates. transportation - charges,
surcharges e

() - those investments in which _government/sen

. dgencies need o guaranie the off-tuke of products and s

23" Classification of Projects
In view of ghe differen sizes of Private Infastructure Projects that will
be carried out, and in order to ensure that smaller projects progress
quickly, all Projects shall be classified into Large Infrastructure Projects
and Smiill Infréstriicture Projects.

231 Large Infrustructure Projects

A Project, which is estimated o have u capital cost of 525 million or

above (ut the fime of appearing in the Lisy), excluding on-going cupital
for expansion, shll be clussified as & Large Infrastructure Project. The

threshold value may be res ., or on a periodic

basis, after every five y

wed, as and when requi

252 Small Infrastructure Projeéts
A Poject; which is. estimated to have a capital cost of less than $25

million (at the e of appearing in the List), excluding on-going capital
for expansion, shall be classified as & Small Infrastructure Project

238 Poverty Alleviation Projects

A-Small Infrastructure Project may in certain circumstinces fulfill he
Government’s objective for poverty alleviation in its poverty reduction
strategy programme. (PRSP). A few. examples of poverty alleviation
related projects are:

+ Remote Arca Power Supply Systems (RAPSS)

< Pourashava and village water supply

o “Rural telephone projects

o "River pastenger terminal/landing stations
- Ruralges supply

'+ Any other similar project
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iicentives for rupid implementation on a fust-track basis. PICOM shall
prepare and aiter CCEA  upproval, publish criteriu for identifying
projects thi qualify for poverty alleviation.

134 FastiTriick Rural Projects

In instances where there are 4 large number of rural Small Infrastructure
Projects having similur conceptual framework, CCEA iy, grant them
block approval in Stage 0, in order 1 aid their speedy and fast-track
inplementation, and allow the Line Ministries/Executing Agencies 10
proceed, where:

« The Government i
provided by the infrastructure

+  Government does not provide direct cash stbsidies or'uny loan
guaruniees

o' The Project increases competition in the service provided i
11614 monopoly

«The Project uward entails some form of Licensing.

ker or purchaser of the services

itis

235 Convergence of Rural Infrastructure Services

I, many. cases, rural infrastructure services, such us the provision of
electricity and felocommunication Services in rural areas may not be
Viable on un independent basis. In such cases, the Line Ministries of the
sectors involved may discuss measures (0 improve the viability of such
services by combining or converging wo or more, small fyfrastructure
suppliers or maintaining sufficient provision in one infrastructure to
secommodate the requirements of the other. In situations where there ire
differences * between Ihe times~ of implementation of different
infrastructure. projects, the Government may make arrangements to
resolve the cash Mow issues involved. .

24 Licensing

Licensing is one of the foy
infrus
infrastructure service, by gi

ns of privite sector participation in
ucture, where the government engages the privite sector (o provide
g exclusivity rights or ensuring competition.

In such cases, the Regulator, or the Execuling Agency where there is no
Regulator, my give u License o lnvestors, found eligible on the basis of
certain licensing criteris, permiting (o provide a defincd serviee in
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defined area. The License shall contain conditions that the Licensee
comply, with in providing the service, including minimum performance
standards and default penalties. The License shall not be treated us &
“Contract and shall not bind the govemment with any specilic obligation
towards the Project or the Project Company.

(2.5, Land for Private Infrastructure Projects
"Thelaridsrequired for Private Infrastructure. Projects may be obtained by
purchase, monthly/yearly rent, long-term lease or acquisition.  For
“acquisition, the Government will provide assistance o the private sector.
However, the private sector shall pay for all the costs related to such
cquisition, e.g. cost to the owners, relocation of Project affected persons,
mitigation of environmental impacts etc. as per the applicable lats, rules,
ordinances or guidelines in Bangladesh. :

The Ministey of Lund shall give priority for land acquisition or other land
matiers for Private Infrastructure Projects. For Projects, which require
Jand. from one: Ministry 1o be transferred 1o another, PICOM. and the
Ministry. of ‘Land shall make efforts for such transfer to ke’ place
expeditiously.

In property development Projects, a Line Ministry or Executing Agency
may convert its full ownership of land to a partial ownership of fand and
buildings, and cash.

|26 Associated/Linked Public Sector Projects

‘In‘order o 4id the rapid development of Private Infrustiucture Projects, the
Planning Commission/Finance Division shall give priority and allocate
finds for associated public financed activities such as the purctiase of and,
associated/linked public sector projeets or consultant hiring, such that the
funds are availible at the beginning of the fiscal year. Associuted/linked
public sector projects shall include projects related (o the supply of
utiliies such” as electricity. gas, water, elephones, sewerage, elc. or
obligations such s link roads, site compaction, transmission lines etc. as
specified i the Contract and their completion shall be (imed appropriate
10 the completion of the Project.
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e plocess of Pit

Types of Private Infrastructure Projects
ject development und approval niay follow gnie of the

"o forms  discussed below, depending o’ whether i Private
Tnfrdstrietire Project i solicited or unSolicited.

271 Solicited Tenders
In Projects involving soficitation, the Govetment, throtigh'ihe! relevant

Lin

Lacurry_out feasibili

e Ministries or Exccuting Agencies, will identify cligiblel Projects,
studies, prepure commercial and - contractual

d seek Tenders fro

mework, prepire Tender Documents,

Wough, ansparcnt_competifive processes. The, Line Ministry, or

‘Exequting Agency, through the PTEC, will then review, evaluate

can
proc

27.

nd
K the Tepderers using established Tender evaluation eriteria. ‘The
esses 10 be followed are provided in Sectiun 6.

2 Unsolicited Proposals
estors ay Submit unsoliciied preliminary project proposals in'respeet

“Gf projects that are not included in the List if suc projects have unique
“féutues: wid e - lugship for the sector. ‘The preliminary proposals

“should be submitied to the respective Line Minisiry, BOI or PICOM, but
the processing will be carricd out by the Line Ministry. On approval of
the preliminary proposal by the Line Ministry, the Project proponent
/shall’submit wdetuiled Project proposal, which mus
@) contain a bricl description of the Project;

(b) - include a feasibility study of reasonable depth;

@) include technical " Specificition,  estiniled Projéét “eost"in
L v sufficient detail, - performance pacumeters andthe, nawre of
o QuIpUL Of the project;

), - demonstrate _ its . cconomiie, finncial  and . enyironmental

ity o0 sustainability;

I{e)il . propose the rights and obliguions of the Investor and  the

W vl Governme
() eontain the qualifications, financial cupubility and expericace of

P the Investors; and i

(g1 novrequire Government subsidy or Governnienl’s existing assets,

equity participation or direct 1o gUATANGE, 1) iy v o



[image: image14.jpg]T I, SO, T ¢, 008 wu30

If an unsolicited proposal containing the above s satisfictory 10 the Line
Ministry against the above criteria, it will be sent 10 the respective
Execating Agency (o assess against their overall sector plans. 1 the
Enccuting Agency determines thal the Project is necessary and beneficial
to theieconomy, the Project will then be sent o PICOM for recommending
10 CCEA. for approval as & Private Infrastructure Project

Upon receipt of such approval from CCEA aud inclusion in the List, the
Exceuting Agency shall solicit the Project in accordance with Section 6. In
Ithe Public Notice for pre-qualification of Investors, the Executing Agency
shall mention the name of the proponent of the unsolicited proposal as
being a Pre-qualified “Tenderer. The processing of unsolicited proposals
SHall B guided by Annexure F.

2.8 . Technical Advisers for Private Infrastructure Projects
281 Qualification and Hiring of Consultants

Line Ministries 6" Exceutig Agencies may  hire ozl or’ foréign
consultantsif they o not possess sufficient experience to hndle Private
Infiisiucture. Projects. These” consultants musl possess éxperience in
private sector infrastructure transactions, and must satisfy the Transaction
Experience Consultant (TEC) eriteria. In order to saisty the TEC critefia,
4 consultant must have had siguificant involvement in ut least two
avestivent pijects, with fespdet to the setivities set out in Stages 1116 V
of Aniexure A, The consultant team should comprise @ least one
technical, one commercialffinancial and one legal specialist who cun be
clussificd as TEC. In.seetors i, which there have been no significart
privite sector investment, and there are consequently, few experienced
consultants able o mect the TEC eriterid, the Executing Agency may relax
the above requirement :

The long-term objective of the Government is o promote. nd develop
Jocal expertise in these areas and in this respect, local consultants will be
4iven preference, Fuhermiore, through their consultant agreements, the
Torcign consulanss shall be obliged to transfer technology and know-how
1o the counicrpart lacal consultants and the Exceuting Agency.
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The Line Minisiry or Execuling Agency, which requires services of
consultants for Private Infrastructure Projects, may seck assistance from
1IFC for technical support. They for procuring und
managing foreign consultants in Large Infrastructure Projects or ucting as
a Project implementation/management unit. The arrangements with TIFC
shall be on a commercisl bsis, either through consullant fees. success fees
or & combination of the two, ais mutually agreed.

To the extent possible, Line Ministries or Executing Agencies shall use
Govermment funds for the hire of such consultants. Tn addition, some of
onsuliants or udvisers may also be engaged through success fees
recovered from pre-qualified and/or successful Tenderers al, different
points in ihe tendering eycle. Success fee-based consultants have the
advantage of: () good Project recognition skills: (b) rapid deployment;
and (¢) good Project progression. The Government may also sel up &
revolving fund with the Plunning Commission, which is replenished us a
percentage of the public funds,sayed. i p

282 Cost Recovery of Advisory Fecs Bused on Success

During the development and solicitation of a Project, the Line Ministry or
Exccuting Agency may enguge some of the required consultants or
adyisers on the basis of success fees for the prepuration of feasibility
Teports, Pre-qualificution documents, Tender Documents, Contract
Docuiments, négotiations and other activities directly related o the Project.

The level of cost recovery shall be mutually agreed between the Line
Minisiry/Executing Agency and the consultanadyiser. The level and
poinis in tirhe for cost recovery shall be specified in the Tender Document
1F any Tenderer declines (o pay any such amount specified in the Tender
Document, its Tender shall be deemed non-responsive and in case-of a
{successful Tenderer, such amount shal be draw from its Tender security
deposited with the Exceuting Agency.

3 INSTITUTIONAL FRAMEWORK

3.1~ Formation of a National Private Infrastructure Comnitiee

For the promotion and efficient handling of Private Infrastructure Projects
in Bungludesh, a nutional Private Infrasiructure Committee (the “Private
Infrastructure Committee” or “PICOM”) shall be established under the
Prime Minister’s Secretariat, with the Principal Secretary s the Chairman
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of the coinmitiee. Generaly, PICOM shall not be an approving ag
but rather u body to expedite and monitor the Privae Infrasiructure
Projects,

3.2 Objectives of the Private Infrastiucture Commitiee
PICOM shall co-ordinite, monitor and expedite the resources, strengths
and capabilities of both the private and public sectors for the benefit of the
nation through the implementation of Private Infrustructure Projects.
PICOM:shall be the focal point for promoting and progressing Privale
Infrastructure Projects across all infrastructure sectors in the country, with
thefollowing main object
(@ o facilitate, in discussion with the sponsoring Line Ministries and
the Plunning Commission, the initiation of Private Infrastructure
Projects, resulting in the publication of the Private Infrustructure
Project List; und

(b)- to assist the Line Ministry in achieving successful private sector
projects, by monitoring their progress and implementation und
assisting in removing any public scctor hurdles encountered by the
Exceuting Agencies or [nvestors

3.3 Functions of the Private Infrastructure Committee
() In ussociation with the Planning Comiission, Line Ministrics and
private sector, ensuring that Private Infrustructure. Projects are
rried oul, keeping in view the integrited infrustructure
requirements of the country.

(b} Promoting private sector participation in- finuncing, constructing,
‘maintaining sndfor operating infrastructure projects.

(c) Oversecing and monitoring the actual Project progress (with respect
10 Annexure A) against the time-line of actlvities submitted by the
Executing Agency, whether appearing in the List or otherwise.

(@) Ensuring formative evaluation, and assisting in the smooth execution

of Private Infrastructure Projects,

(e)  Shasing 4ll its sctivities with concerned stakeholders and the media
in 4 trnsparent munner, including publishing its activities and
decisions on its website.
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ing in negotidtions with Investors of Lurge Infrustructure
Projects. if required by the concerned Minisiry.
Expediting decisions in the investment process by resolving complex
inter-ministerial issues

Overseeing that euch proposed Project meels established soci
‘economic and environmental policy eriteria and that it conforms to
Government legislation.

Prepuring und implementing plans for the development of expertise
and cupacity on the part of Government officials to understand and
manage Private Infrustruciure Projects and ensuring that such
officialy are retained within the fnfiastructure Line Ministries

Promoting new laws, regulations and policies for successful
mplementition of Private Infrastructure Projects by creating
cusbling conditions and supportive  frumework  for the
encouragement - of lnvestors in  sitori-term  and long-term
investments

Monitoring the contingent liabilities of Private Infrasinucture

Projeets in Bangludesh and any other global issucs related fo such
projects
Identifying and unalysing the causes for the lick of desired enabling

environment for investment and lobbying with the ppropriute
authorities to address the causes.

Organisation of the Private Infiastructure Commitiee
M shall consist of the following members:

Principal Secretary to the Honourable Prime Minister  Chairman

Secretary, Finance Division Member
Secretary, Beonormc Relacions Division Member
- Secretary, Internal Resources Division Member

Concerned Member, Plnning Commission Member
Secrstary, Ministy of Law, Jusiice und Member
Purliamentary Affairs

Seer e Ministry for the Project Member
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gt de!‘niuvmcp esentative!, Bangladesh Bank Meinber
‘9" President, The Federation of Bangludesh Chumbers  Member
" of Commerce & Indusiey (FBCCI)
1100, President, Foreign Ivestors CI
and Industry (FICCI)
11, Executive Chuirman/Member, Board of Investment Member-
i (B0l Secretury

ber of Commerce - Member

The organisational structure of PICOM s set out in Annexure B. PICOM
will"have its secretariat in BOI, which will perform the functions of
prepuring documents, agendas, minutes of  mectings, nfrtructyre
investment promations, etc. In performing these funciions, BOI's power
il Calpicity miy be increased s necessary to eurry” out'the work
programins.

PICOM shall haye the power (o co-opt sdditional members in dischurging
its functions. There should not be any subcommittee under PICOM,
except. for review o Appeils ugainst ' Disqualificution s inéntioned in
Section 654 1t tay, however, call in experts to_hear their views
facilitue their decision-muking proc

55" Working Procedures for the Private Infrastructure Committee

PICOM shall meet at least once every thice (3) months (o review the
progress of Private Infrustructure Projects. The progress of Projects shull
be reyiewed against the milestones proyided in he seven stages of project
development illustrated in Amnexure A. The Exceuting Agency shall
proyide to PICOM, the timeline/barchurt of planned activitcs agiinst the
Imileston fn cuch stage, as soon as possible after the Project appears in the
Private Infrastructure Project List. PICOM may hold special meetings for
sesolying critical issues or for reciving clarifications on any. relited
Jubject, The departmental heuds of the agencies concerned shall aiend the
PICOM commiltce meetings on invitation, fof taking part in discussions
on releyant projects

BICOM sl ict in close cooperation with Line Ministries and Executing
{Agencies for cartying out its functions. PICOM shall also liaise withthe

iyt O e
TNot el the rank of Deputy Governor

5
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Planning Commission, Economic Relations Division, Bourd of Investment
and private investors. Alter a Project appears in the Private Infrastructure
Project List, PICOM shall iaise with the Line Minisiries, with & view that
the approved Projects i initiated without delay.  PICOM shall encourage
the BOL fo promiote the Projects in the List to potential local and foreign
Investors.

To the extent possible, PICOM shall decentrulise decision-making and
allow local goverments to assume a more active role in private sector
infrastucture development

36 Privite Infrastructure Project List

BICOM shall be the custodian of the List. Projects may be initiatéd for the
List, through the following mechunisms s illustrated in Annexure C):

@ Submitied by 4 Line Ministry to PICOM
b) 41 Silbinited dircctly by the private sector (0 the BOI
cctor 10 PICOM

©) ... Submitied dircetly by the private

The initiation of projects for the List shall be mide in forms or format
prescribed by PICOM.  For items 3.6(b) and 3.6(¢). the relevant Line
Ministry shall confirm whether the Project is consistent with the sector
plant 18 desirible.

3.7 .+ Approval Jor Inclusion in the List

‘Pijécis shall be pproved- for “inclusion in the List in the Tollowing

Hidnner

4 - Pijects of capital cosi less than USS 5 million shall be approved by
e Line Ministry and notified 1o PICOM for inclusion in the List;

)~ Projects of capital cast more than US$ 5 million shall be approved
by CCEA.

38 Public Infrustructure Projects
Wpile identifying Public Infrastructure Projects for processing through the
Planniig. Commyission and ECNEC for ADP allocation 4 illustrated in
‘Annixure G, Exceuting Agencies shall ensure that sych projects einnol be
carried out through private sector financing, While preparing the project
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coticept paper/project: profornia, the Executing Agency shll it
justilication und reasons us 10 why the project cannot be under
thyough privae financing.

39,1, Capacity Buitding

PICOM shall prey
Ministries and, Exeeuting Agencies, for developing  the., skills: of
Government officials for BOT, BOO ete. projects, in the following areas:

v compreheriive plan, in consultation with the Line

' Technical
Finund
« Legaland

[ and commercial

PICOM stuall ensure the retention of experienced trained officials, ensure
re-training of officials, introduce appropriate truining courses on private
sector investment, in different goveriment and other instittions including
e, Public_ Adiinistration Training Centre (PATC), for changing the
orientation of gavernmient officiuls nd the business commanity. PICOM
will iilso identify proper professional personnel in order (0 ereite  cluster
LG PBRONAGIS uikd theiriretention within (he:ippropriate Infrstugiye
Line Ministries.

In addition to retaining expertise within the Line Ministries and Executing
Agencies, there shall be a panel of potential techuical cxpert/advisers
from’ the private sector that can be used by the government in
implementing Private Infrastructure Projects.

With the emergiig ol of private sector with BOO, BOT, etct, ther Shall
be u puckuge of training programimes for both the public sector and the.
private sector, which will contribute 10 the process of partnership.

3.0 Monitoring of Macro hange lnipac

THE iticro economic und foreign exchange impacts arising from Private
Infristructre Projects’ shull be fonitored on the basis of 4 formiat
prepured by the Bangladesh Baik and approved by CCEA. The Tormat
shall inchude the currency of investment, wheher local or foreign. The
Biingladesh Bank, or it suitable organisation should be cnguy

out ihis mionitoring function. The organisation monitoring the
shall provide it to CCEA on 4 semi-annual busis.

conomic and Foreign
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‘Approyal, of new Private Infrastrucuure Projeets shall tuke into iecount, the
Iicro économic impact to the country and the nceds for foreign exchange.
The openness (or, resrictions 10 entry, as the cuse may be) on foreign
currency inflow in infrastrueture projects shall be the same s that for non-
infrastracture projects, Foreign investors willing to reinvest their profits
in the country shall be given preference,

341 “Infrastructure Fand for Non-Resident Bangladeshis

The Government shall encours
development fund or funds in which non-resident Bangladeshis may invest
for the purpose of developing Private Intrastructure Projects

e the development of an infrusructure

4. FEASIBILITY STUDY

41 Technical Considerations i

The Exceuting Agency shall carry out a feasibility swdy, with broad
Hifetiorial *specifications on technical matters but_ shall give more
cimphasis on commereial aspects and assess the risks and regulatory and
moiitorina. fmewarks very carefully. An Investor shall have the
responsibility for the wisessment of viabiliy including commercial risk
degailedfeasibility, and. engineering parameters, before & Tender is
submitted.

The CCEA wpproval of the Lisi shall be sulficiently flexible to
accommiodute changes in the techinical parameters of 4 Project, attractive
{0, 4n Investor. Such parameters shall only be fimed up during the
prepartion of the Tender Docoments, after the feasibility is conducted.

42 Commercial and Contractual Considerations
The Teasibility study report shall coniain. sufficient details of the
conercial and conrctual relationships between the Exccuting Agency
and/or the Ling Ministry and the Project Company

Ditiereiii 8ptlons or models Tor privite sector piiticipation shall be
sk i s O their risk, investment and market implications to the
Government, Exceuting Agency, Project Compuny ind consumers,
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following topics, shall be addressed in the report, s applicable:

Mades of ‘privile sector participation e.g. joint venwre, BOT,
+ BOO, lease, or licensing;

and boundaries;
luting the wiff, scope and quality of;

(b)  Project puramer

(), Reavlating or not r
service:

("' Different ‘iendering or, selection pirameters ~ minimum il
minimum subsidy, or maximum royalty;

optiois;

@ Different royalty and revenue sh
M Legal and regulatory framework, i
and

() Brief description of the proposed Contricts, including  risk
allocation between the public sctor and the privaie sector

cluding any changes necessary;

The information sel out in the feasibility study report must be sulficiently
detailed and any assumptions made must be feasonably realistic, 50 us 1o
ensure that the optimum commercial or contraciual arTingements may be
determined

43 - Codes and Stundards

The Exccuting Agency shall identify in the IFT, the codes and standards to
aProject by the Investor or the Project Company or the design,
struction, operation and maintenance. Where these are not explicilly
mentioned, Bangladesh standards shall be followed. If there are no
applicuble standards in' Bangladesh, then internationally accepted codes
and standards for Ue relevant industry shal be followed.

51 COMMERCIAL CONSIDERATIONS IN A PRIVATE
INFRASTRUCTURE PROJECT

5. Risk Allocation Principles

The allocation of risk between the Government and the Project Company
for a particular Private Infrastructure Project will hepassed trough the
Contriet Documents. The applicuble principle in- deterniining risk
allocation is that the parly best uble to manage u risk should bear tha fisk.
However, -fisks tha are normally assumed by investors in non-
infrastucture. projects shall be assumed (1o the extent possible) by
Investors of nfrastructure projeets, In addition, it is recognised that in the
st few Tgship projects in o particular secior, the Government may need
10 assum iore risks. Such risks (o the Goverament shall however reduce
ver ime s 4 SeCtor IALITES witl OR: Prival SCCtor InVestments.
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The Government. shall prefer and give priority 1o those infrastructure
projects in which Investors take the risk for the demand (business risk) for
strcture Services provided under the Project

52 Contract Document

The ‘Blecuting: Adeiicy andfor the Line Ministry, and the winning

Tendererfthe Project Compuny shall enter into,a Contruct for a Project.

“The Corfikiet Documeii knclosed With the Tender Documient must lay out

in detail, the rights and obligations of the Execuling Agency, the

Government and the Project Company.

‘Thhe Contract Document must set out details of Uhe following:

(@ the definition and boundaries of the Project

(b)  defincaion of responsibilities between Exceuting Agency andfor
Lo ahe-Line . Minisiry, and - Project Company for the  timely

2 consteuetion ol the Project:

(&)" responsibility for design, implementarion, completion, opération,
iintenarice and transier of the Project (i applicable);

(@) PR 1 " use land, rouds, -and other supporting fucilities
ey for construction und operation of the Projects
(g1, minimum acceptable_performance stndurds to be maintained
duriing consiruction and operation, and expansion requirement that
may need 10 be fulfilied;

(B praisiops gryariflsates 10 be charsed to customers:and the rights
A0t the dharggs (i dpplicable):

() zovemment soft Tunds, subsidies, any guarutees o wssistance o
the Project; and

(B} ) measties Lo be taken upon termination.

“Th Contract, Document shall take into account the interests of all the
piities 5o tial sulficient comfort is given (o the Project Company and its
lendersyin ternis-of obligations it has to bear, the tariff it can charge and
e scopeuid-exient-of its business. Al the same time, the Goyerament
andgerietal onsuiners’ must beiefit from a reasonable level of (T or
cfitihcéd soipitiion
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The term of a Private Infrastracture Project, which involyes transier of the
facilities 1o the Government (i.e. BOT). shall be determined by reference
1o/ the” ime ‘required Lo give:the Investors 4 reasonable rewin on theik
equily. This- period /shall be_ 10 more lhan 20 (tweity) years. for
tructure. projects involving process plunt and machinery. -~ For
T UEAUFS projects dominated by I hvesuments n civi construeton such
as bridge, road, port, water supply etc, the term could be up to 30 (thirty)
years, For projects that do nol involve « transier of the facilities 1o the
Government (i.e. BOO), the term shall be determined by the conomic life
of the facilities. For projects involving leasing or some variation of
easing and investiment, the term shall be between 5 (five) yeurs to 20,
(wenty) years us recommended by the Major Terms ind " Conditions

Committee and approved by CCEA 19ty
The following sets out us a broad outline, the parties® responsibifities that
must be'laid out in the Contract Document:
Ministry Exeeuting Age ‘ I
[ 1) Procuring funds for (e _Projects
of the!  desisming andcomsucting iy
{ ncessary Eciliies  on G
() Tenmorthe Comriel | aceonding o spesified constirion
(©) Minianum equiy percenage | sndinds, operaing and iigotaining
or v e fciles
@ Miniomn pertormance | 2) Providing - agreed | serviey” 10 the
sadards consumers  with a speeif
(@ Ticreomncetion +and | perfomance  stindand | - without
i interace - between  other | discriminaion i
coities. and the Project | 3) Expanding  comumer base
pany; . s supply, | cabincing eapacity 1o providd
powst purchase, | serviees o new comsuners. i
erconne beaween | spsified inthe Contract
elecomt operions 4) Payiny royally
() Provisions o T i
ncentives and repatciation | GovernmenyExccut ney on
of profit s copit G grecd
(@ Deliving the mechwisas | 5) Complying and
o cstablishing M ther | eavirommontal Nandard
2) Paoviding - and - lociliating
ey Conseis |
3 Acquisiton of lund, or réifiesse
of fund sulfcient for the term of
S e Project ’
4, Purchasing the " oupu ofthe e
Project or Simply of n
inpats, il wilhin scope of (e
GovermenyExceuting Agerey S
5
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531 Tariff Regulation

The. Govermént iends 1o creste competition, where possible,  in
delivering infrasitucture services trough the private sector. The
competiionssial be.(u) for the market; or (b) within the marke, @ the
ey ber ¢

‘Any tarill that the Project; Company may charge to the consumers shall
have Lo be:determined by open and compelitive tender process.

o eddves

541 General Incentives

Al infiasiuiciure projects in the privte sector will receive the applicable
incentives, provided by the Government from time Lo (ime. Investors may
contace-the BOI or refer o their publication, “Bangladesh. Investment
Handbook?, fog thie most recent set of applicable incentives.

[Whers necessary. PICOM shall assess the fisal incentives required for
[Piinatiil he growh of u purticulur infrastructure sector, lobby with the
{uppropriate government agencies for their approval by CCEA and publish
the incentives in their website.

Incentives

542 Specia
Specific Lurge Infrastructure Projects, considered by the Major Terms and
Conditions Committee to be pioneering initiatives, shall be given special
ificentives, on . cuse-by-case busis, necessury for their viability and
atiractiveness (0 the privite sector. The review of the viability will take
ount of the life of the Project. Sueh incentives, ufier CCEA approval,
jared in the Tender Documients.

1543 Pro-poor Ingentives

| Rilral-based poverty alleviation projects shall be given fncentives similar
J10 the incentives provided in the Private Sector Power Generation Policy
1996, plus a furher 10 to 15 years corporite tux holiday, upon
certification of their eligibility by the Major Terms and Conditions
{Commiltee.
Remote Arca Power Supply Systems (RAPSS) with their own power
| seneration Faciliies will be given the incentives provided in the Private
|Sector Power Generation Policy 1996. In addition, they shull be given
| exemption from dutics, value-added tuxes, and other similar charges on
the liquid fuels used for their power gencration.
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Govemnment may provide subsidy to a Project deemed by the Mjor Terms
and Conditions Committee uis being one that serves the poverty allevia
objectives of the Government, if the above incentives are insufficient to
cgyer costs. Subsidies may be provided from ADP-or from 4 universal
service fund created from contribution of the existing operators in the
sam industry or an arrangement recommended by PICOM and approved
by CCEA.

55, Financing of Private Infrastructure Projects

Financing a Project shall be the sole responsibility of the private Investor.
The Government shall not provide any direct sovereign guarantees, of. the
Investor’s loans in a Project for the repuyment of its debis in the event of
defaull in'its loan obligations. However, the Government may guarantee
the performance of the obligations of a Governmental Authority s may be
specified in 4 Contraet with an Investor (for example, the obligation of the
Bungladesh Power Development Board (o pay for electricity received
from u private power plant)

In general, the Government will not participate in providing equity for &
Project, but in special circumstances, such as where u large complex
Project is involved, it may do so, upon the recommendation of PICOM
and approva by CCEA.

The Ministry and Exccuting Agency shall not consider any arrangement
wheieby, relums, are guaranieed (o an nvestor as @ percentuge of the
capital cost

5.6 Royalty

A Ministry ‘or Executing Agency may impose a Royalty on a Project,
implementcd by way of & combination of fixed and variable components,
including escalation indices or adjustments. The fixed component shall
cover for land, existing facilities etc. The variable components may be a
percentage of annual gross revenue of the operator, or purameters related
1 sales, volumes, unit of goods or services supplied e.g. royalty per
container for a container lerminal project. The Royalty provisions shafl be
made known in the. Tender Documents and included in the Contract
Documents.
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5.7 Termination

Efforts shall be made (o prevent termination of a Contract by mitigating, at
an eiirly stage. the derault conditions leading to termination. Termination
shall be considered as a measure of last resort, The termination liability of
e Government under the Contracts for ll Large Infrastructure Projects
shall be nofified by the Executing Agency to PICOM so that they may
monitor the overall contingent liablity of the country.

In association with the Ministry of Finance, PICOM shall prepire u plan
for meeting the obligations of the Govemment that could arise from the
termination of one or more Private Infrastructure Projec

In-cuse of an occurrence of defuult on the part of the Government under.
the relevan: agrecments, such default giving rise 10 a right of the Project
Compuny (0 terminite, the Executing Agency shall immediately inform
PICOM. . PICOM  shall  meet  with  the  Project
Company/sharcholden/icnders and relevant Govemmental Authorities to
resolve the issues and uvoid termination.

Despite its efforts, il terminution does occur, PICOM shall oversee the.
payment by the Government of any amount owed (o the private
partis.

5.8 Inereasing Negotiation Skills

“The Government will accord priority for the development of negot
skills for Govemment officials in pect of preparing  Contract
Documents, negotiations, contruct manugement, and risk_ identific:
allocation and_ mitigation techniques in Private Infrastructure. Projects.
Such efforts. should also_include lawyers, engineers and financial
specialists who form part of the negotiation teams. Over & period of fime
(targét 'of five yeurs), the country will develop a core set of such
speeilists,

59°  Recommended Good Practices for Line i

istries

(n) TheLine “‘Ministries and Agencies or the Central Procurement
Tehnical Unit (CPTU) of IMED of the Ministry of Planning, shall
prepire standard model Contracts (0 be used consistently in similar
types of infrastructure projects. Such model Contracts' shall have
similur concepts and cluuses for finuncing, Government obligations,
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cal incentives, penalties o Goverament and the Project Company,

force majeure concepts, arbitration coneepts, change in law,
consents and approvals timeframes, definitions and 5o forth, PICOM
iy Facilitate in developing such standardisation in association with

the Line Ministries, CPTU and the Ministry of Law, Justice and

Parliamentary Affuirs. The standard model Contracts shall cover the

delineation of detailed responsibilities and risks allocation between

the Exceuting Agency and/or the Line Ministry, and the Project
“Company.

The, Line Ministries and Executing Agéncies
Contriet Documents with their own lawyers
{hese i the Tender Documents and as the negotiation starting points
with Tenderers

shall always prepare
and experts and use

To the extent possible, the Exccuting Agency shall match the
technical, financial, commercial, legal and negotiation skills of the
Investors. Each Ministry will prepure a plan for capacity building on
Private Infrastructure Projects. In addition, the speed and flexibility

., of employing good consaltants shall match that of the Investors

“The Line Ministries and Executing Agencies shall always finalise
the broud design parameters and specification of the Project before
going out 10 (ender. Altemate designs may be considered at an
carlier stage, but the Tenders submitted by different Tenderers must
have the same scope, performance and design quality.

The risk of capital cost overrun must be borne by the Project
Company and its shurcholders.

The Line Ministries and Executing Agencies will encourage local
Investors through awareness creation, motivation etc, 1o participate
in infrastructure projects, and in particular, poverty ulleviation
projects. A target over the next five years is (o achicve a least 10%
equity (0 be taken up by local entrepreneurs for Large Infrastructure.
Projects and up to 100% for Small Infrastructure Projects.

Where it is possible in terms of cost, quality and timely delivery,
Private Infrastructure Projects shall attempt to maximise goods,
equipment and services sourced from the local market
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(h) Over u period of time, Executing Agencies may wish (o carry out
Private Infrustructure Projects themselves through joint ventures
with the private sector and this shall be allowed only if (a) the
Executing Agency is u company (b) possesses sufficient funds 10
provide the equity requirements (¢) loans are not guarantced by the
Government.

() dn awarding an infrastructure Project (o the private sector, the focus
of the Government is to facilitute the rupid provision of new
infrastructure services to the public in Bangladesh and avoid the

“Vapproach” of maximising  revenues at” the expense of slower
infrasiructure delivery.  The upprouch shull be. 1o the exient
possible, (o enhance competition, ruther than give & monopoly.

() Each infrastructure Line Ministry shall set up 4 focal point to handle
Private | Infrastucture  Projects,  including  monitoring  their
progression through its stages.

5.00 . Exit Policy

The Government shall adopt the Tollowing policy wih respect 10, the
transfer of shares in & Private Infrastructure Project by an Investor:

(@' For Lurge Infrastructure Projects, the Investor may be allowed

0 trunsfer shafes (o o new Tnvestor and exit fron his investment after a
period of S (five) (0 7 (seven) yeurs from the Commercial Operations
Date, or as per the Contract. The Government shall approve such exit,
after assessing the background and operational capability of the new
Investor (o operate the Project Company.

(b For Small Infrastructure Projects, the lnvestor may be allowed 10 exit
from ‘his invesiment after a period of 2 (two) years from the
Commércial Operations Date, or s per the Contract,

(¢ The Investor may be ullowed to disinvest up 1o 30% in the. local
capital market after a period of 2 (1wo) years from the Commercial
Operations Dite.

In the event of the withdrawal of a foreign investment in favour of local
investment, then from the date of such salefransfer, the dividend in
foreign exchange shall be reduced in proportion o the withdrawal.
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511 Sick Projects

The Government shall have no obligation For sick Projects, arising out of
business judgment, mismanagement, competition, ubsolescence,
ge in Government Policy, increase in luixes, reduction in fiscal
incentives, force mujeure, downturn i economy, of ny- other cause
whatsoeves, unless the cause is directly attributable 10 the Government and
the Investor is protected from it in the Contract, For such sick projects that
are protected in the Contract, the Government shall allow lenders step-in
rights to cure the efault in the performance of the Facility, but shall not be
dbligated 1o pay-off the lenders. "The Government may also allow change
in ownership of the Project, provided the buckground, cupability, financial
strength etc. of the new owners are satistactory 1o the Government

512 Abandonment of Project
During the development and construction phase of a Project, an Investor
shall not sbandon the Project. There shall be provisions in the Contract to
ensure the obligation of the Investor to completc the Project in time. In
case of abandonment during construction, the Government shall have the
right t0 take over the Project and to complete it for bringing into operation,
provided that the-lenders to the Projeet are not ulready exercising such a
right.

Ih case of a similar abandonment during the operation” phase, the
Government will also exercise a s

6+ TENDER AND AWARD PROCESS

6.1 Muajor Terms and Conditions Commiltee

For each Private Infrastructure Project, the CCEA may estublish, an inter-
ministerial committee called the Major Terms and Conditions Commitiee.
10 establish the major technical and commercial parameters of the Project
us detailed in sections 4 and S. The Committee may consist of the

following mefnbers:

(@) Finance Division
(o) Planning Commiission

(@) Relevant Ling Ministry or Exceuting Agency
@ IRD
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(e)  Bangladesh Bank
0 BOI
(2, BIbS

(M) Othersasa

The determi
following:

(@ Use of moveable und immoveable assets and establishment” of
neframe for the lease:

pplicable
ation o the major (e

s and conditions shall consider the

(b) . Value of the moveable and immoveable assets;
(¢)  Completion of the project within u specified time;
(@) Estblishment of different service churgés/toli/lees/rates etc.;
() Transporation charge;
() Concession period;
Tax, VAT, duty related incentives/cxemptions;
() Retun on invesiment;
() Conditions for price escala
G). Employment und truining of Bangladeshi citizens;
LK) Transfer of technology etc. .

fon of products and services

The terms and conditions set by the Commitiee shall be on a project-by-
project basis. While preparing the terms and conditions of u tender, the.
Committee shall ensure that there would not be any. adverse. macro
economic impucts. Specil care should be tuken 1o protect the inferests of
the country.

62 The Pre-qualification and Tender Evaluation Committee
Infrastructure Projects

Infrastructure. Projects, the Executing Agency or the Line
Ministry shall_constitute & Pre-qualification and Tender Evaluation
Commitice (PTEC) consisting of the following members:

@ Convener from the Executing Agency

(b)  One member from Finunce Division

(&)~ One member from the Line Ministry
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(d)  One member from Ministry of Law, Justice and Parliamentary
Altairs (drafting wing)

(¢)" One member (iechnical) from the Executing Agency

(®  One member from the Executing Agency as member-secretary of
PTEC

(2)  One member from FBCCI

(h) _ One member from FICCI, and

(). One member from Bangladesh University of Engincering and
Technology (BUET).

The PTEC may co-opt any person(s) as member(s) in the commitee, who
is recognised s a specialist in the areas of concen, (o assist in the
evaluation of Pre-qualification statements or Tenders. The person co-opled
may be & consultant appointed by the Exccuting Agency or any other
person from any other organisation having no voling power in the
committee.

“The members nominited from (e chumbers of commerce shall not have
any, ownership interest in any organization of company who have
participated in the Tender.

622 Smail Infrastructure Projects

For Small Infrastructure Projects, the Excuting Agency or the Line
Ministry shall constitute a PTEC consisting of the following members

@ aConvener from the Exccuting Agency

(b) " one member from Finance Division

(¢)  one member from the Line Ministry

(&) one member from FBCCI, and

() one member from the Exceuting Agency as member-seeretary of
the PTEC,

The PTEC o Small Infrastructure Projects mity: co-opt any person(s) as

member(s) in the committes, in a manner similar to that for Large

Infrastructure Projects.

The member nominated from the chambers of commerce shall not have

any. ownership intercst in uny  organization or company who  have

participated in the Tender
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6.3 Selection of an Investor
The Exceuting Agency or the Line Ministry shall select an Investor
through a competitive Tender process us provided in Sections 6.4 10 6.6
beloy.

64 Compeiitive Tender Procedures
64.1 Prequalification of Invest

Whenever a Project is identificd g Agency shall
first solicit o pre-qualify interested and potential Investors for the relevant
Project or a group of Projects of similar nature;

Under certain circumstances, in Small Tnfrastructure Projects, where a
large number of poter Investors are known 10 exisl, the cost of
pulting together a Tender is assessed 10 be low and undertiKing the Pre-
qualification process may be costly for Investors in comprison 10 the
investment level and delay the implementation, the Exceuting Agency

ation paramelers us posi-

may go direetly o tendering, keeping the qualific

anglidesh, und
of the
 inyestment
we of u Pre-

ture Projects are relatively new in
| and \Ummv Investors uu,d 0 be made u

FLARIEAL bt o Crca and g InveitoR NGy

642 Public Noti
The Executing Agency shall publish the notice in national and
international publication media inviting interested and potential Investors
to participate in the process of Pre-qualification. In national. publication
media, the notice shall be published over « period of three weeks in at
leust four newspapers (English and Bengali). For Large Infrastructure
Projects, the Exceuting Agency shall also publish the same notice within
the first 3 weeks in UN Development Business or in any widely circulated
international publication such as investment journals, trade_journals,
newspapers or magazines related 10 the relevant sector. The Excouting
Agency shall deliver a notice 1o all for and High
Commissions located in Bangladesh und Bangludesh embassies locted in
potential investment countries 50 as 10 circulute and promote the
invésiment (o potential chimbers of commerce and indusries in such
countries. The Public Notice shall also be posted on the websites of BOI
and PICOM
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6.4.3  Legal Status of Potential Investors

A potential [nvestor who intends to participate in the competitive publ
tender pursuant to a Public Notice may be a proprietorship, partnership,
corporation/limited company, joint venture between two or more of the
foregoing entities. An Investor may b a local entity or a foreign entity or
a-combination of boih. In the case of « joint venture, the participuting
members shall execute a joint venture agreement, which contains amongst
other things, provisions setting out the roles and responsibilities of each
‘member of the joint venture. Prior to a Tender submission, an Inyestor
shull register a deed of such agreement i the relevant registration office in
Bangladesh.

An Investor, in it wtner in a joint venture, can
participate in only one application for Pre-qualification of Investors und/or
Tenders.

Ifan' Investor participates in“more than one upplica s membership
only in the joint venture and its application as un - individual shall
immediately be disqualified. In the event that such Investor is also the
Lead Investor in any joint venture, the upplication of such joint venture
shull be immediately disqualified.

If the Investors, through separate legal entities, purticipate in more than
one application but where all such legal entities have substantially
ownership, the upplications  of such Investors shall be

644 Lead Investor

The Lead Investor shall have the responsibility to communicate with and
receive instructions from the Executing Agency on all matiers on behalf of
the joint venture.-The Lead Investor shall have controlling power in the
Joint venture with at least S1% interest (i.¢. 1 majority share).

d, the Investor shall not be permitted’to
change any member in & joint venture withou the prior written approval of
the Executing Agency. In case of any change of any member in a joint
venture, the Investor shull submit at any time to the Executing Agency all
relevint papers of the replacement member, who must sutisfy all of the
requirements of the Pre-qualification no luter thun 45 days prior (o the

P

When a joint venture is pre-qual




[image: image35.jpg]voos AT ¢, ST, WA ¢, 2008

deadline for Tender submission. The Executing Agency shall review the
papers of the proposed new member within 15 days and if it concludes
that the  modified. joint venture fulfils the requirements of Pre-
qualification, the proposed new member shall be allowed to assume the
position of the replaced member. If the: Executinig Agency concludes
otherwise and the Investor continues to insist on modification of the
structre of the joint venture, the Executing Agency shall immediately
disqualify the Investor

However, neither the Investor shall seek nor the Executing Agency shall
approve the change of Lead fvestor in 4 joint venwre. If the Lead
Investor does not wish to participate in the Tender, the Execuling Agency
shall cancel the' Pre-qualification of such Tenderer.

No change in the stiucture or composition of 4 joint venture shall be
permitied between the submission and the award of a Tender. Any change
in the composition of a joint venture in the period mentioned above shall
lead 10 the forfeiture of Tender security and rejection of its Tender for
further evaluation.

I u person is pre-qualified as part of a joint venture, that person shall not
be allowed to individually participate in the Tender process unless its joint
venture is ‘dissolved or abandoned and such partner or member is
separately pre-qualilied by the Exccuting Agency.

After Pre-qualification, no Investor shall form a joint venture among the
Pre-qualificd Tenderers.

“The number of partners or members in 4 joint venture shall preferably, not
be-more than five:

65 Pre-qualification Criteria

The Exccyting Agency shall prepare a Pre-qualification document, which
shall--contain @ brief Project description, preliminary scope of work,
evaluation criteria and the requirements of information, data, document
and- deseription: from potential Investors for their appraisal (o fulfill the
evaluation criteria
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(a) Legal Status

The Investor or the association must submit all necessary papers
and documents required under the lws of Bungladesh (o prove its
legal stutus.

b) Technical and Managerial Capubility

The [nvestor must have sufficient manpower 1o manage all
eehnical and managerial maters related to the Project, the detuils
of which will be set out in the Pre-qualification documents.

(¢) Finuncial Capability

“The Investor must have adequate capability 1o sustain the financing
requirements for the detailed eng 1, construction,
operation and nuintenance phis 1. The capability
shall be measured in terms of'proof of the ability of the vestor (o
provide & mis equily o the Project, plus 105 of the (otal
Project cost. n, the Investor shall also indicate experience
in faising debt from commereial banks or utions for
ut feast one similar Project.

Project Development Experici
The Investor must_have experierice i developing  greenfield
projects (or brownfield as the case may be) up to_commercial
operation. The number and type of similar greenfield project
developments (o be met by the Tnvestor shall be mentioned in the
relevant Pre-qualification eriteria.

jcct Operating Experience
The Investor must have reliable operating expericnce for u certain
number of years, for a similar type of Project with comparable
capacity. Depending on the Project size, the period of vperating
expericice shall not be less than 3 years or more than 5 yers.

() Current Ownesship in Investment

“The Investors shall furnish all information relaied 1 ownership of
investment in similar -projects. Current ownership 'shall be
measured by multiplying the percentage of equity contributed by
the Tnvestor in the relevant Project with the capicity of the relevant
Project in calculation.
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In pre-qualifying un [nvestor for Small Infrastructure Projects, Where local
entrepreneurs shall be preferred and infrastructure experience may not be
available, the requirements for similar projects in (¢), (d) and (¢) above
miy be relxed. The experience and ownership required shall be in respect
of process or industrial plants or other nou-industrial investments of
comparable size or complexity, and not for similar infrastructure

The Executing Agency shall sel the Pre-qualification criteria for each
Project based on the above requirements. The Exccuting Agency shull
idenity al information, duty, document wnd evidence, which s required
to be submitted by an Investor in the Pre-qu
pursuance of meeting the Pre-qualification criferia.

651 Time to Prepare Pre-qualification Statements

at least 60 days
e of first advertisement of Public Notice for the Project (o
‘prepie their, respective’ Pre-qualification statements in accordunce with
‘the requirements set out in the Pre-qualification stateinent. Depending on

The Executing Agency shall allow pr
from the.

pective Tvestors

the invesiment level and availability of expected Investors, such date may
be extended for another 30 days if the potential vestors request such
extension to complete their Pre-qualification staiements or the Executing
Agency fecls that such exiension may bring more: potential Investors to
erente increased competition.

652 Submis

As part_of its Pre-qualification swtements, an Iovestor shall atach a
statement duly attested by a notary that it has accepted the Pre-
qualification criteriu as stipulated in the Pre-qualification staement and
waive any tight it may have (o scck and obtain court injunction or
vestaining order gt the Exceuting Agency or Line MInisity 0 prevent
or restrain the Pre-qualification process, the holding of a Tender, the
award of the Contractor any proceedings reluted thercto.

sion of Pre-qualification Statements

653 Evaluation Method of Pre-qualification Statements

The PTEC shall examine and evaluate the Pre-qualification s
potential Investors in accordance, with the requirements and c
in the Pre-qualification statement and prepare a feport containing their
findings and recommendations and submit the. report to the. Executing
Agency within 30 days. Such examination shall include establishing the
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Ccommercial genuineness (bona fide) of the Iivestor. The Exceuting
Agency shall approve the evaluation report within 10 days from the date
of its submission and inform within 5 days o all participating Investors
about the status (whether pre-qualified or not) and shall put the pre-
qualified Investors’ mames in the pre-qualificd list of Investors.

() 17 the number in the pre-qualified list of nvestors is less than three,
the Excetiting Agency may:

[0} decide o invite second round Pre-yualification of Investors,
keeping the Investors pre-qualified in the first round; or

(i) decide to go directly to tendering, in which cuse the Pre-
qualification process will be serupped and  Tender
Documents issued directly

(b) After exercisinig wption ()() above and if the number in the list is sill
less than dhree, the Excouting Agency shall negotiate the Project
directly with the Pre-qualified Tenderer(s) identified in the two
rounds. I such an event, Section 6.7 related 1o Dircct Negotiations
shall apply.

654 Appeal ug: alification

An lnvestor being disqualified during the Pre-qualification or found
technically non-responsive in the Tender, muy uppeil to PICOM o review
its Pre-qualification staement or Tendor, as the case may be, within 7 days
of the receipt of status notification, The Tec for the review wil be $2.500
for Pre-qualification and $10,000 for Tender in Small Infrustructure
Projects and similrly, $5,000 and $25000 for Large Infrastructure
Projects

st Disg

PICOM shall constitue a commitiee 1o review the appeal.  PTEC
members may not be members of this review commmiltee.

66 Invitation for Tenders

The Exceuting Agency shall prepare and complete, by itsell or through
consultants, the Tender Documents, bused on the terms and conditions o
directions sel by the Major Terms and Conditions Comumitiee. The
Exceuting Agency shall obtain the approval of the Tender Documents
from the relevant Line Ministry. After such approval, the documents shall
be made available for defivery o the Pre-qualified Tendesers within 30
days from the dutc of notification of the Tist of Pre-gualified Tenderers.
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The Tender Documents shall, as applicable, contain

@ an inviidion leuter

() instructions 1o Tenderers;

©  Tenderforms;

(@ tansparent Tender evaluation critesia, methodology and ranking
proces. -

(&) Contract Documents (mandatory)

() approact 1o ll or price regulation and sharing of revenue or
other methods:

(g)  technical roquirements:

(h)  minimum fuctional and technical specifications, quality and
performance standards;

() brief information on the Project and various information gathered
or collected from various studies or sources, on non-binding b
and

G) environmental issucs and miligation plans;

In some cases, iteuns (1) 10 G) may be compiled together as an Inforn
Memorandum.

661 Instruction to Tenderers
The instruction (o Tenderers, which shull establish the rules of the
tendering, shall be clear and detailed, fuir und equitable 1o all Tenderers,
and may include the Following

(@) general description and objoetives of the Project;

() contraciual amngement under which the  Project shall - be

undertaken;
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(@) assistance in site visit by Tenderers
conferenc

() communication methods between the Executing Agency and the
Tenderers and arcas of communication;

() costrecovery of advisory fees and mode of payment;

(2)  lunguage of Tender and attachien

() Tenderers’ responsibilitie

() Tender and Tender sceurity validity period;

K nder security;

|

D cuwsesof foriture of

(k) forma, signing, numbers, scaling,
Tenders

) deadline for submission of Tenders:
() weatment of fute Tenders, withdrawal and niod
() opening and cvalution of Tenders:

© ¢ ion of Tenders and correcli
() award and notification of Tenders;
(q) rights and remedies of the Exeeuting Agency and the Tenderers;

marking and delivery of

ation of Tenders;

n of errors;

(1) return of Tender security: and

(5 degree of confidentiality sbout Tenders and evalution.

662 Contractual Arcangement
During Pre-qualification, the Exce arly identify the
number of agreements 1o be entered into between the Project Company
and the Exeeuting Ageney und/or Governmental Authorities and describe
their contractual and commercial relationship in briet

During the IFT, the Contract Document prepured by the Executing
Agency shall be included in the Tender Document.

663 T
he Exceuting Agency shall allow Tenderers a period of at least 90 days
to preparc -their Tenders, from the dute of availbility of Tender
Documents. For a complex: Large Inffastiucture Projectand upon request
from at least two participating Tenderers, tie Tender preparation period
‘may be ‘extended up (o another 60 duys to allow the Tenderers (o prepure
comprehensive Tenders,

‘enders

to Prepare
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6.64 Amountand Validity of Tende

The validity period of & Tender shull be a least 180 days from the
deadline for submission of ‘Tenders. The Tender security shall be in the
form of an irrevozable bank guarantee, bank dralt or pay vrder issued by a
bank in Bungladesh or any Foreign bank but duly endorsed by a bank in
Bangludesh,  The Tender security shall be submied in its original form.
No photocopies of the Tender security shall be allowed, and any Tender
enclosing « photocopy of the Tender security or a Tender security that is
nol issued in the preseribed format as provided for in the Tender
Documents. shall be immediately rejecied.

The amount of Tender security shall be in the order of 1% (o 3% of the
total Project cost determined at the feasibility. However, such amount
must b liniited to the mainwum of $5 million depending on the size of the
Project nd the cost of Tender security. The validity period of Tender
security shall be 30 dys beyond the validity period of the Tender

A Tender security shall be forfeited (on notice fiom the Executing Agency
1o the relevant Tendeser and the issuing bank)

(@) the Tenderer withdranws its Tender afier the deadling for Tender
submission, but within the Tender validity period thereof:

(b)  the Tenderer docs not aceept iy corections of nihematical
errors i its Teader: or

(@) inthe e of a successlul Tenderer, the Tenderer fils to:

o extend the validity of the Tendor seeurity unil the signing
of the Contract as stipulated iu the Letter of fuieat:

o signthe Contruct as stipulated in the Letter of Intent; or

o fumish the performiance guaraniee on the date of execution

of the Contract (f applicuble),

ing Agency may request extensions for Tender security
validity period beyond the initial period. If this not_acceptable by the
Tenderer, the Tender shall not be considered for evaluation any further
and the Tender security shall be retarned immediately.
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6,65 Site Visit

Afier public noification sind upo
visit a Project i restricted in nature, the Exccuting Age
the relevant. Governmental Authurity aving power by i
persons to visil the site shall permit such lvestors (o visit the site

6 Pretender Conles

10 10
cy or
llow

Py of  reque

ence

‘ender conlerence al the venue
licr than 30 day
ify U

& Agency shall hold a pre-
fied in the Tender Document, but 1o

jability of the Tender Documeit. 10 ¢
 the Contract Docu
cuting Agency shall answer the questions
of any Tenderer communicated earlier o the Exeeuting Agency and
further queries thau they may have. Additional clarification mectings may
be held at he request of a least thie Tenderers.

The Tenderers shall have Full right 1o
o the Tender Docunient or the Contract Documents from the Executing
Ageicy i writing 4 oy time but o later than 25 days prior (o the
deadline for submission of Tender. Clarifications nx
‘Agency 1o 4 Tenderer shall be communicated by the
n\h}lhm P fied Tenderers.

ek clavification of any provisions

667 Cl n of Tenders

The PTEC shall have full right to seck cliification in writing of any
provisions ol any “Tender during the cvaluation of Tenders from the
Felevant Tenderer. In providing clarification, the Tenderer shall not be
permitied t0 provide any further material o influence the evluation of the

Rénder, except o the_extent that the new mutcrial clarifies the
understanding of PTEC. The e hall respond o the yucries as so0n
25 possible, but 1o later than 5 days afier the receipt of such querics from

PIRC I any Tenderer Fuils t rospond to any request for clarific
made by the PTEC within the ubove time Timit, the PTEC shall evaluate
e Tender using their best judgment, and the PTEC shall not be liable to
Sueh Tenderer or any otier person for any misundersiding of” the
Tender

668 Mode and Language of Commun

Al correspondence between the Executing Agency or the PTEC and any
Tenderer shall be made in writing und trasmited through Tocsinile and
aid coutier for record and claim bul for urgent communications,
electronic mail may be wsed

e
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Unifess otherwise specified in any other law, the Public Notice, the Pre-
cation docoment, the  Pre-qualification statements  and its
attachmeats. the Tender Dacumen, the Comrel Document, Tenders and
their atachnents and all - comespondence shall be preparcd and

communicated in English.

669 Tenderers’ Respousibility to Assess Project Viability

“The Tendesers shall be solely responsible for the iability of the Project
The Tenderers shall tke all necessary steps 1o carclully examine, review
ind consider the requirements and tems and conditions of the Tender
Document with respect (v the cosl, size, cupacity. tisks in the Project,
kel size. Gxpansion porential, wriffs. toll, fees, payments. gusrniees.
service charges anl its regatation, duration, and operation ol the Project,
s it alfects the nvesinenn aid the Tender.

The Fenderers shall fuily satisfy itsell, by collecting data and information,
and more panicularly caurying vut s feasibility study of the Projeet as 10
the visbility of the Projeet ind still not rely on the information and dat
G any) provided or circuluted to any Tenderer or in the Tender Document
or any associted document before preparation wid submission of it
Tender. The Teaderer slill not fiave any right of recourse aguinst the
Exceuting Agency. any Governmental Authority, the Goverment or any
o' its consultints or advisers if the Project [ails 1o earn sullicient revenue
from its operation o oilierwise does 1ot perform as inteided.

6610 Tender Method

Unless otherwise specified in the Tender Document, the prospective
Tenderer shall be required 1o subinil al least ore original and five copies
of its Tender on or before the due time and date 1o the Executing Agency
in s single envelope, comprising Pat-) and Part 11 of the tender. Part
shall cGiiain the techical aspects of the Tender and Par 11 shatl contain
financial aspects of the Tender

6.6.11 Withdrawat and Modification of Tenders

The Tenderer who has already submiitied a Tender t the Lxecuting
Agency shall have the right 10 withdsaw or modify its Teader before the
deadline for subiission of Tender.
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6:6.12 Criteria for tvaluation

The Executing Agency shall prepare a set of evaluion erilerii suitable
for the Project and based on the requirements provided in the Tender
Document. ‘The criteria provided below shall be designed o “Yes™ and
“NG™ bisis and used Tor evaluating technical tesponsiveness of Tenders in
Pan I

() technical soundness such as engincering designs and drawings, codes
and standurds, design duta and design Tife; Teasibility study by the

/' Tenderer, identification of various components of Project, niehinery
wnd plant specifications and sources of their uvailability, ele:

ey,

(b business plan including marketing financial projections, eic;

(&) operations] Teasibility suchi as proposed orgunisation inciuding
structure, safely standards 1o be used, methods and procedures of
operation and nidnenance, performance standards (© be met, working
environment i it

() envirommental standards such as identification of possible wdverse
inpicts,  mitigation plan, compliance o minimam quality and
standards. identification of environment niagement pln, design of
alfluent trestment plan snd types of equipient, compensation and
sesettfement wetion plan for Project affected people. ete:

(¢) Tinancing plu for such type of fncing, mininwn - cquity
commitment nd - contribution,  lenders  conuritment feliers.
identification ol wial Project cust, constiuction cost. peration cost

and maintenance cost, yuarterly construction cash flows, milestone
bused cost, sources of funds. aid possible estinate of foreign
currency outflow during construction awid operation, etc: and
() general conditions such as compliance of Tender requirenients,
ity of Tender and Tender security, uses of Tender furu und-s0

on;
The evaluation eriterion for the Part 11 of the tender may be one of the
following

() Towest present value of Grill, wlls, fees or liarges over the period of

conrace

() highest present value or percentage of fevenue sharing. (uch as
royally) with the Exceutinig Agency or the Govermment over the
period of coniret:
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(@ lump-sum snount of sl 10 the Government for the right 10 carry out
the Project and purchase the existing asses (il any):

I cond

(@) shortest Comrait term where other s are fixed;

() lowest preseit salue of subsidy vver the con
Finuciad conditions are fised

t period where other

(f) firm commituient for ongoing invesument andfor capacity expansion,
ore connceions et

(@) highest present value of lease payment or reit;
() Towest presean value of management fecs; or

(i) any other suitabie financial basis.

In selocting 4 criterion, the Executing Agency shall consider the benefits
o the cconomy, consumers, users, and the Government, When & criterion
al cvaluation, the Exceuting Agency shall fix
acial parameters that may_ influence the

s selecied for the fn
ather financial and non-fi
criterion,

6,613 Single Tender
It only one Tender is received from the Pro-qualified “Tenderers or
vestons i & compeitive Tender process, the Excuting Agency niay
et it s @ valid and competitive Tender, and evaluate the “Tende
accordice with the provisions of these Guideline

6614 Openinig of Tenders

The Line Minisiry or the Exceutin y shiall open the Tenders in the
presence of authorised reprosentatives of Tenderers who niay be present.
Relevant information sueh s names of Tenderers, tender seourity,
validity. price/re, modification. witkdrawal, ve proposals e,
Shall be read out during the opening of Tenders. - Approved miinules of
tender opening shall be circulived liter to all Tenderers.

6.6.15 Lvaluation of Tenders

The PTEC shall examine and evaluaie all ‘Teaders and prepare an
evaluation report including findings and recommendations, The Part 1 of
the Tenders shall be cvaluaed fist 1o determine the techuical
esponsiveness of the Tenders. 17a Tender is not found t be techuically
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* responsiveness, then the Part Il of that Tender shall not be considered
further. For the Tenders.that are found o be technically responsive; the
Purt 1L shall be evaluated and the Tenders shall be runked on the bisis of
the Towest (or highest depending on the criteria sclected) evaluited
Tenders, recommending the Tenderer who has been evluated as the first
ranked Tenderer. The evaluation report’ shall ‘be submitted o the
Exccuting Agency within 45 days (bul 60 days for large and complex
projects) from the opening date of Tenders. The relevant Line Ministry
shall take all necessury steps (and in certain cases meeting with the PTEC
and the Executing Agency for clarification of the report) to expeditiously
send the report to CCEA for approval, but no later than 20 days afier the
receipt of such report.

6,616 Right to Reject or Accept Tenders

The Exceuting Agency reserves the right 1o sccept or reject any Tender or
annul the Tender process and reject all Tenders at any time prior (o the
aoward of wny Tender without thereby incurring any liability 10 the affected
Tenderer or ‘Tenderers or any obligation to-inform the ffected Tenderer or
Tenderers of the grounds for such action,

6.6.17 Conlidentiality

rhe Exceuting Agency, the PTEC, the consultant sppoinied by, the
Exceuting Agency and any other person relited 1o the evaluation of
Tender or upproval of Tender evaluation report, as the case may be, shall
strictly Kkeep in confidence all information, data, _clarification,
correspondence, the contents of the “Tender, comparison of the “Tenders
and evaluation of the Tenders from disclosure to any Tenderer or any third
parties.

6.6.18 Approval and Award of Tenders

“The Exceuting Agency shall send the evaluation report of Part 1 and Part If
of the Tenders along with its comments 1 () the Line Minisiry for
Projects lexs than USS 5 (five) million, and (b) through the Line Ministry
1o CCEA for Projects of US$ 5 (five) million or above, for their decision
1o award the Project 1o the first rnked Tenderer. The relevant_ Line
Ministry shall pursue the obaining of such approval from the CCEA us
soon as possible, after the delivery of such report t0 the CCEA.
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Within 7 days of receipt of the decision of the CCEA, the Exccuting
Agency/Line Ministry, shall prepare  Letter of fuent and issue it 10 the
selected proferrod Tenderer or shall prepar 4 letter of Tender cancellation
ofall Tenders and send it to all the Tenderers concerned.

The Letier of Intent, amongst other things, shall set out the follawin

@) effectiveness and validity of the letter;

() staw of Tender validity and Tender sceurity validity tnd miode o
extension of Tender security validity;

(¢)  obligations of the preferred Tenderer in relation o sigaitig the
Contrac

(d)  schedule for finaisation of the Contract Document:
(&) creation of project company under the Companies Act, 1994:

(1) any other payment obligation owed by the preferred Tenderer to
the Exceuting Agency: nd

() the expected dute of Contract signing

6,619 Contract Finalisa

jon and Execution

The selected preferred Tenderer o the Project Company ereiied by the
preferred ‘Tenderer shall finalise the Contract Document with the
Exceuting Agency ind other Governmental Authority within 60 days after
issuance of the Letter of Intent and shall initial the agreed draft Contract.
Depending on the volume of the Contrict Documcn, the Exceuting
Agency may extend the period by another 60 days.

The Minisiry of Law, Justice and Parfiamentary Affairs shall vet and sead
the Contract 10 the refevant Line Minisry w o0 a5 possible, but o later
than 30 days afier reccipt of such initialed Contract from the relevant Line
Ministry.

ments

Thie relevant Line Minisiry shall approve the Contract, after the cor
i the vetiing are incorporuted and forward il 1o the Executing Agency for
immediate exccution with the Project Compuny.
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6620 ¢ 10 Execute Contract

ail

I the preferred Tenderer or the Projéct Compuny Fails to finalise and
initial the Contract, within the timefiaunes specificd above (Except in the
case of such delay being caused by the Government or any Governmental
Authority), the Excculing Agency may revoke the Letier of litent issued
10 the preferred Tenderer, and forfeil the Tender secusity. The Exceuting
Agency shall issue u new Letier of Intent on the e terms il
conditions o the second ranked Tenderer ax approved by the CCEA and
follow the siume procedure as provided in Section 6.6.19 above.

6621 Return of Tender Security

The Exceuting Agency
(except the first and second ranked Tende
report by PTEC. The F:
et securities of the firs and second ranked
of the exccution of the Contract.

the Tender se
s) alier the preparation of the
all retumm the

6.6.22° Conditional Tenders and Tenders of Insuffi

n general, conditional Tenders or Tenders with insullicient scope of work
Trom Investors are discouraged. Executing Agencies shall make all efforts
0 expliin the querics from the Tenderers, on technical scope and qualit
‘commercial and legal basis for the invesiment. n instances where &
Tenderer his submitted a conditional Tender with a significant condition,
jed an insufficient scope of work, and the PTEC et
that the significant condition or insuflicient scope niterially
level playing field nature of the Tender, and the Tenderer de
ithdraw the significant condition or inciude the required scope, then the
‘make the Tenderer non-responsive.

ient Scope

In the event of very large and complex projects (such as in the rail sector).
whete « number of Tenderers have niude significant conditions and the
Tenders are on different scope of work, thern following negotiations, the
Exceuting Agency may prepire an bsolute set of modified conditions wnd
« more definitive scope af work, and fnvite fresh offers from the top three
ranked contenders of the previous Tender.

6.623 Two Stage
In order to maximize competition and (o
respect 1o large and complex contracts where the problem of technically
and commercially unequal Tenders s likely to be encountered. 3 wo-stige
Tender procedure may be adopted. Under this process, in the first stige,
Tenderers shall_submit_the _tcchnical offers, plus oiher Tender
quirements, without prices, in accordunce. wifli minimum operating

‘endering
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Specifications and_performance._requirements. Each of the techuical

Giders shall be 'discussed Individually mong the Tenderers in
confidence and the responsive Tenderers shall b identified by PTEC,
Thiough the discussions, the Executing Agency will ideitity the
adjstments 1o the Tender Document that ned (6 be. made. 1o Tirmly
establish the technical, comnercial and contractual aspects of the Project.

it he second stuge, the adjustments o the Tender Docutnents, continin
firm, definition regarding the tecimical scope, risks and. responsibilities o
the partics -und all other seneral and special conditions of the mudificd
Contract Document shall be issued (0 the Tenderers who are respunsive in
the first stage. The Tenderers shail submit their priced “best and final™
Tenders based on the adjustments to the Tender Document, for evaluation
by PTEC.

6.7 Direct Negotiation
Project directly i

Tie Excculing Ageney shall consider negotiating

() dusing Prequalification. no Investor shows an interest in the
Projeet afier two rounds, other than the proponent of an unsoliciled
propéal.

(b)  during Pre-gualification, only two fvestars are pre-qualitied after
two rounds, or

(&) during Tender with issue of IFT, only one Teaderer, from amon:
e st of Pre-qualified Tenderers or in the case of direct Tende
(e, without the Pre-qualification process),  purchases Tender
Documents

In-such u situation, the Executing Agency shall Tinst critically teview
whether the Project can be reconfigured or unbundied into smaller Projeets
for lowering Investor tisk and achieving belier competition.

On being satisfied that such un unbundling option does ot exist, the
Exceuting: Agency may consider Direct Negotiation and request the
Investor 1o submil technical and financial proposals based on the Contracts
Document ‘and scction 6.6, The PTEC shall evaluate the proposil in
accordance with the eriteria set out in scetion 6.6.12 and carry out
negotiations on both the technical and financial proposils as appropriate.
The rate of return_on equity (o be uscd shall be approved by PICOM and
be in the range 1% 10 25% on a before tax, pominal basis.

11 the Project cifmot be legotiated satisfactorily as a Private Infrastructure
Project, the Exccuting Agency shall terminate the negotiations and
consider the Project in the public sector
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ANNEXURE A : PROJECT PROGRESS MONITORING BY STAGES

The development of infrastructure projects typically requires a long lead-
time, particularly for the first few or flagship projects when there is no
precedent for private sector projects in that sector. The Project
development phase for a Large Infrastructure Project is typically long (and
usually Jasts at least 2 to 3 years). Financing and construction may fequire
« further 2 o 3 years, resulting in total project development duration of 5
106 years.

Once 4 few Private Infrastructure Projects are carried out in a particular
Sector, such that the policies and regulatory processes are well established,
Contract Documents are prepared, risk allocation between Government
and private sector well understood and the sectoral officials become
familiar with the processes of Private Infrastructure Projects, the
development phase may be reduced by 1 to 2 years.

Due to the long time-frames involved, the progress of Private
Infrastructure Projects must be very carefully monitored. Such monitoring
may be carried out by identifying and segregating the different stages
through which a Project will typically progress.

It s envisaged that PICOM will monitor the stage progression of different

projects on a quarterly basis. PICOM will also resolve any inter-
ing.

ministerial or other issucs that may arise while the projects are progres

towards commercial operations. S

The development of @ Private Infrastructuré Project may be segregated
into seven stages for monitoring as illustrated in the figure below. Each
stage completion milestone (except Stage 1) reflects a firm commitment
from the Government, Investor or lender. Monitoring between Stages may

be carried out through creating intermediate milestones within a Stage.
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In Stage 0, the Executing Agency o the private sector iy propose i

Project for development through the private sector, Project details are

prepared (similar in depth to a Public Infrastructure Project) and the
project forwarded though the Line Ministry to PICOM for CCEA

is covered in Annexure C.

approval. The process

In Stage 1, the Executing Agency engages its own staff and/or consultants,

who may be expatriate and local; to carry out the feasibility study. Care

shall be taken 1o ensure that 50% of the principal consultants preferably

involving Stages 11 to V (such consultants

have experience in. transactions

fied as TEC). Consultants shall avoid spending a lot of time and

are class

cial,

effort studying detailed technical issues and focus o the fi

commercial and contractual aspects including ullocation of risks and

regulatory st

Stage 11 relates to preparing the contractual framework for the investment
and is the most critical phase as it is the heart of a transaction. In this
Stage, the risk allocation between Government and the Investor tukes
place, and concession design, regulatory structure, Tender parameters,

evaluation parameters, fiscal incentives etc. are identified.

In this Stage, Investors shall not be allowed to participate in preparing the
Contract Documents, in order (o avoid conflicts of interest with Stage IV.

10 the Investors, being a part of the Projeet

In addition, potential lende;

Company, shall also not be allowed to participate in this Stage to avoid

conflicts of interest with Stage V.
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Tn Stage 111, project promotions takes place, Tenderers are Pre-Qualified,
Tenders received and evaluated. This stage ends with the identification of
the successful Investor, now becoming the preferred Tenderer

In Stage 1V, the Exceuting Agency negotiates the Project with the
preferred Tenderer. This is carsicd out with support in- the form of
technical, commercial, financial and legal assistance. This stage ends with

the Contract being signed with the Investor.

In Stage V, the Investor seeks financing from different lenders and this
stage ends with financial closure.

In Stage V1, with cquity and loan funds in place, the Investor engages the
construction contractor and physical construction starts. At the end of the
stage, the Facility enters commercial operations.
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PROJECT COMPLETION
Stages e
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ANNEXURE

['YPES OF PRIVATIE INFRASTRUCTURE
PROJECTS

1. Build-Operate-Transfer (BOT): A Contract whereby an Investor
undertakes to finance, construct, maintain and operate 4 Project and
whereby such Project is to vest in the Investor for a specificd
period. During the period of operation of the Project by the
Investor, he may be permitted to charge user charges as i
the Contract. The Investor is required to transfer the Project (o a
Governmental Authority after the expiry of the period of operation.

2. Build-Own-Operate (BOO): A Contract whereby an Investor
undertakes to finance, construct, operatc and maintain a Project and
whereby such Project is o vest in ihe Investor for specified period.
During the period of operation of the Project, he may be permitted
to charge user charges as specified in the Contract.

3. Capitalisation: Capitalisation is selling the eaming potential of an
existing asset rather than the asset itsclF, on a lump-sum basis, (0 an
Investor, for a defined period of time, The Investor is allowed to
charge user fees during this time, while operating and maintaining
the facility.

4. Sceuritisation: Securitisation is sclling the earning potential of an
existing asset rather than the asset itself, 1o a group of Investor
the capital market, for a defined period of time without any
recourse to the original Governmental Authority. A Special
Purpose Vehiicle (SPV) with defined operating procedures and
regulated by an independent Bourd of Trustees, is responsible for
operating and m: ning the facility, including collecting charges
and user fees and servicing the Investors from the charges and user
fees collected.

Build and Transfer (BT): A Contract whereby an livestor
undertakes o finance and construct a Project. After the completion
of the Project, the Investor is required to transfer the Project to the
Governmental Authority. The Investor is paid such amount as is
amortization schedule specified in the Contract.
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6.~ Build Lease and Transfer (BLT): A Contract whereby an Investor
undertakes o finance and construct the Project. On completion of
the Project, the Investor hands it over to a Governmental Authority
for operation under a lease agreement for period specified in the
Contract, after the expiry of which, the Project is transferred to the
Governmental Authority.

7. Build Transfer and Operate (BTO): A Contract whereby an
. Investor -undgrtakes to finance and construct the Project. On
completion of the Project, the Investor transfers the Project to a
Governmental Authority, which permits the Investor (o operate the
Project on its behalf for a specified period.

8. Lease Management Agreement: A Comract whereby the
Governmental  Authority leases a Project owned by the
Governmental Authority to the person who is permitted Lo operate
and, maintain the Project for the period specified in the Contract
and 1o charge the users.

9. Munagement Agreement: A Contract whereby the Governmental
Authority entrusls the operation and management of a Project to a
person for a specified period- on payment of specified
consideration. In such a Contract, the Governmental Authority may
charge the user churges and collect the same either itsell or entrust
the collection for consideration (o any person who shall, after
collecting the user charges, pay the same lo the Governmental
Authority.

10, Rehabilitate-Operate-Transfer (ROT): A Contract whereby an
existing Project s vested in & person 1o renovate, operate and
maintain for the period specified in the Contract, after the expiry of
which the Project is required to be transferred to Governmental
Authority. During the period of operation of the Project by the
Investor, he is permitted to receive specilied user charges.

11, Rehabilitute-Operate-Maintain (ROM): A Contract whereby an
existing Project is vested in a person (o renovae, operate and
maintain. The Investor shall be permitted to receive user chiarges s
specified in the Contract
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Seivice Contract: A Contract whereby a person undertakes to
brovide services to the Governmental Authority for a specified
period. ‘The Governmental Authority shall pay him an amount
dccording to the agreed schedule.

Operate-Transfer (SOT): A Contract whereby an Investor
to the Governmental Authority the cquipment and
lory for 4 Project and undertakes 1o operate the Project for

Suppl!
suppli
macl

period specified in the Contract. During the period of operation of

the Project by the Investor, he is permitted (0 receive tisef charges
as specified in the Contract. The Investor is required o transf
Project, along with the cquipment, to a Governmental Authority
after the expiry of the period of operation. (in port scetor, this is
referred to as the Landlord model) 3

]

Joint Venture Agreemenit: A Contract whereby the Governmental
‘Authority enters’ into an agreement with an Investor 10 jointly
finance, construct, opérate and maintain a Project for a specified
period. After the expiry of the period, the Project may or niay not
be required (0 be transferred to the Governmental Authority.
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ANNEXURE F: PROCESSING OF UNSOLICITED PROPOSALS

The key features to be applied to unsolicited proposals shall be:

I All" unsolicited proposals must be initially approved
introduced into the same competitive process a5 public tenders;

2. Government decides final Project characteristics in the Tender
Documents;

3. Original Project proponent shall be treated as & pre-qualified Tenderer,
but must submit Tender in the formalised competitive proces;

nd  then

4. In case the original Project proponent does not win in the competitive
process, no reimbursements shall be made for Project development
cost

The following steps shall be followed for unsolicited proposals:

Sep 1 AS an cxprossion of mtention 10 submit an ansoniiied proposal
the original privite Project_proponent first. submi
appropriatc inistry. PICOM or BOL. i prof
proposal tha consists of the technical and commercial dexcription
of the Projeet

Sep2 The Exccuting Agency and the Min s the preliminary
Project proposal. seeking additional information a necessary.

1 the prelintinary Project proposal is accepled by the Lin
Minisuy, the Exccuting Agency shall accord recognition of the
Project and roquest the submission of the fornsal proposal in
accordance with section 372, The Project proponicit may go
dircetly © Step 3. but increases the risks on his Project
development costs, us the Project miay be found unaccepiable to
the Line Ministry.

Stepd “The detailed Project proposal is reviewed by PTEC. Al the ond
of a stipulated time period. the Project may be approved for @
competitive process or rejected.  IF the Project is rejected, the
ject proponent may resubmit a modificd version, 1

Seps

Review Process

the Proj cepted, then the Project is forwarded 0 PICOM
for CCEA upproval.
Sieps On CCEA approval. (e ComPetive [endar process stars, with
2 [Lthe Project proponent u Pre-qualified Tenderer.
Siep6 | £ ¢ [Afer other Tenderers are Pro-qualified, the Exceuting Agency
22 | secks competitive “Tenders for the Projeet, using specilications
EE | wited to their reguirements.
Siep7 | O [“The original Project proponeat must submil Tonder, ulang with

other Tenderers.

cile 7 R ($9-3403), ot-Frara, AT TR @, 0T ¥ A 1
Gl S e T, S, T e e o,




